Historical Background of the Problem of Book Theft
Historically one might consider Mark Antony to be the first book thief. He looted the Library of Pergamon in Anatolia of some 200,000 of its books, according to Plutarch. Reputedly, he did so in order to give them as a gift to his beloved, Queen Cleopatra. Sad to say, the theft of rare books, maps, and manuscripts is not a rare or antique phenomenon. It is a continuing fact of life for librarians, curators, and archivists. Indeed, the surprising thing is that the theft of special collections materials keeps occurring, again and again.
A Rogues Gallery of rare book thieves from more modern times would include -among many -the following notable names: Smiley, Renehan, Spiegelman, Blumberg, and Landau.
1. On March 20, 1990, a man named Stephen Blumberg was arrested for stealing more than 23,000 rare and valuable books from 268 or more universities and museums in 45 states and two Canadian provinces. He was eventually sentenced to six years in prison. The 19 tons of books and manuscripts that he stole were valued at between $5 and 20 million dollars.
Blumberg was able to accomplish this astounding feat of extended theft because the 130-pound, 5-foot-9 "Spider-Man" was proficient at scaling rooftops and climbing up dumbwaiters. Blumberg trained himself to pick locks, steal keys, thwart electronic security systems, and blend in with crowds.
2. In the Spring of 1994, a graduate student named Daniel Spiegelman climbed up an abandoned book lift in Columbia University's Butler Library, dismantled a wall, stole books, then reassembled the wall, and snuck back down the shaft. Over a three-month period, Spiegelman did this more than a dozen times, stealing medieval and Renaissance manuscripts, incunabula, scores of historical maps, U.S. presidential letters, and Thomas Edison's patent files.
Spiegelman relocated to Europe with hundreds of rare books and manuscripts worth $1.8M and set about trying to sell them. Eventually rare book dealers and customers began to be suspicious, informed the authorities, and prompted Spiegelman's arrest. Eventually, he was extradited to the U.S., prosecuted, and sentenced to five years in prison in 1998. But some people never seem to learn from their mistakes -or perhaps are just "unclear on the concept."
In October 1999 -while he was supposed to be serving the remainder of his sentence in a halfway house -Spiegelman walked out of the facility, drove to Connecticut, and attempted to sell documents he had stolen in 1994 but had never disclosed to the FBI. On February 7, 2012, Landau pleaded guilty to theft and conspiracy charges. He faces up to ten years imprisonment when he is formally sentenced this summer. During a search of Landau's apartment on W. 57th Street in NYC, 10,000 documents were recovered, 4,000 of which were traced back to libraries and repositories throughout the United States. Many of the documents that were stolen by Landau over the last decade were sold to dealers, collectors, and -ironically -libraries and museums. For example, four manuscripts of speeches by U.S. President Franklin Delano Roosevelt that had been stolen by Landau from the FDR Library on Dec. 10, 2010, were sold to a collector for $35,000.
Let us use the theft of the FDR speeches as an example of the issues that might arise if the Library has to sue to recover the stolen speeches from the collector. But before doing so, let me make an observation about who steals books.
Theft of rare books or maps is not an impulse crime; it is not smash-and-grab. Typically it is someone who knows the field and knows what is worth stealing. Occasionally the thief is literally "a thief in the night" (like Spiegelman or Blumberg), but far more frequently the thief is an employee (like Renehan) or a trusted reader/researcher (like Smiley or Landau). While better burglar alarms and locked doors can reduce the risk of the thief in the night, for the others the challenge of prevention is all the greater because the most dangerous thieves are the ones you trust the most.
Let us now proceed to discuss the legal issues relating to recovering stolen goods.
Suing to Recover Stolen
Goods ("Replevin")
As a practical matter, once the whereabouts of a stolen work is discovered, it may not be too difficult for the library or archive to obtain the return of recently stolen rare books or maps. The first step in recovery is ascertaining who is currently in possession of the stolen work. Depending on the thief's candor, how much time has passed, and whether it has been resold more than once, it may or may not be easy to determine who has the book or map. At that point, a lawsuit to recover the stolen goods (known as a "replevin" action) might not be necessary. Most collectors do not want to keep an object that turns out to have been recently stolen, because the work will almost surely have to be returned to the rightful owner if there is litigation. But, as a practical matter, a collector who has purchased in good faith will want to be reimbursed what they paid. This is where the dealer who sold the work (assuming that it was not the thief himself) needs to become involved.
The dealer who sold the book or map that turns out to be stolen usually feels obligated to reimburse the customer as a matter of honor and good business (and to avoid bad publicity), even if he may not be able to recover any money from the thief.
2 Thus, a three-way negotiation may need to be pursued in order to smooth the return of the property to the institution (and avoid the cost, burden, and notoriety of litigation).
Litigation may, however, become necessary for several reasons (such as the passage of time, which may permit the collector to assert one of the equitable defenses to be discussed below). It also may be necessary because there is a dispute over whether the rare book, manuscript, or map is in fact the one that was stolen from the institution.
Proof of Ownership
In some circumstances, it can be hard for the institution to prove which works in a collector's hands were stolen from the archive or library. For example, even after Smiley admitted stealing a particular map (but could not remember from where), libraries were left to argue over which one of them owned it, having to resort to considering tears in the paper, worm holes, etc., as evidence of which library's records were closer to the recovered work. Often Smiley had changed the edgings on maps (to draw attention away from edges that he had cut), bleached out ownership stamps, or cut them out if they were near an edge.
Keeping a digital image of the maps or other valuable works in a collection would have been of significant help. Even having a penciled Library of Congress or accession number would make identification easier. Indeed it is the cheapest and most reliable marking on rare prints and maps, because even if erased, it can still show up under special lighting.
Title to Personal Property
Often when a collector unknowingly buys a stolen work from a dealer (or from another collector), there are two innocent victims: the institution from whom the work was stolen and the collector who bought it in good faith.
In our hypothetical, let us assume that the collector who bought the FDR speeches stolen by Landau was a "bona fide purchaser for value without notice." If the collector is forced to give the documents back to the museum, he has lost his $35,000. (We can assume that it is unlikely that Landau still has the $35,000 to return.) Conversely, if the collector is allowed to keep the speeches, the FDR Library (and the general public) has lost four valuable pieces of historical significance.
The laws in some countries favor the innocent purchaser; the laws in other countries favor the victim of the theft. See Bakalar v. Vavra (CA2 2010) . In civil law countries like Switzerland, a buyer acting in good faith acquires valid "title" to stolen property after the passage of a fixed period of time, varying between three and ten years. By contrast, in common law countries like the United States and the U.K., a thief can never pass good title. Even a bona fide purchaser cannot acquire valid title to the property.
Thus, the FDR Library should not have much trouble recovering the works if the collector who bought the FDR speeches lives in New York City and fairly recently bought the work. (But there could be a different result in Switzerland and even in the U.S. if significant time passed between the purchase of the work and the attempt to recover it.)
Potential Equitable Defenses
Museums, archives, and libraries need to be aware that, even in the United States, the original owner of stolen property may have problems in recovery if much time has passed since the theft. Two equitable defenses may be asserted to balance the fairness (or "equities") as between two innocent parties: statutes of limitations and the doctrine of laches.
The existence of state Statutes of Limitation (sometimes also called statutes of "repose") can be a roadblock to recovery by the original owners from current holders of stolen art or books. In general, if the original owner does not bring suit to recover the stolen property within the time specified by the Statute of Limitations, the owner's right to sue is barred. In general, claims for recovery do not "accrue" (and the limitations period starts running) until the owner discovers (i.e., learns) of "the facts which form the basis of a cause of action" (e.g., the identity of the current possessor). The limitations period (which varies from three to ten years in different states) would then begin to run.
In New York, however, the courts have established an interpretation of the statute which is more favorable to original owners. The limitations period does not begin running until the original owner makes a "demand" on the possessor for return of the stolen property and there is a subsequent "refusal" by the possessor.
Because the demand and refusal rule may seem to encourage or at least permit the original owner to "sit on his hands" and wait an unreasonable time to sue, courts in New York have invoked the doctrine of laches to protect a good faith purchaser of stolen art from unreasonable delay. Under this doctrine, the original owner must exercise "due diligence" in pursuing his claim for recovery and will lose his right to sue if the current possessor was prejudiced by the delay.
Thus, failure to search for the stolen property can doom a recovery. See Guggenheim v. Lubell (NYCA 1991) . In that case, the Guggenheim Museum sought to recover a Marc Chagall gouache, allegedly worth about $200,000, that had been created by the artist in 1912 as a study for an oil painting. The museum alleged that the work had been stolen in the 1960s by person or persons unknown. The Guggenheim had never reported the theft to the police or to industry organizations; the museum had offered no proof that the work had been stolen; and no insurance claim had been Legally Speaking from page 50 made, because the theft could not be proven. The case was remanded and the trial court instructed to examine whether the actions taken by the museum as the original owner were reasonable or not, and whether they were in accord with industry practice at the time. At the same time, Lubell (the current possessor) would need to show that she was prejudiced by the museum's delay in demanding the return of the work.
An Example of Sufficient Due Diligence
In 1979, several precious 6th Century mosaics were looted from the Kanakaria Church in Cyprus. In 1988, the mosaics re-surfaced in the possession of an Indiana antiques dealer named Peg Goldberg, and the Republic of Cyprus sought their return. (How the mosaics came into her possession is another story.) During the ensuing litigation, the evidence showed that, starting in 1979, the Republic of Cyprus took active steps to try to recover the mosaics, contacting and seeking assistance from many organizations and individuals, including UNESCO; the International Council of Museums; the Council of Europe; international auction houses such as Christie's and Sotheby's; and Harvard University's Institute for Byzantine Studies; as well as leading museums, curators, and Byzantine scholars throughout the world. The Republic's embassy in the United States also routinely disseminated information about lost cultural properties to journalists, U.S. officials, and scores of scholars, architects and collectors in this country, asking for assistance in recovering the mosaics. The overall strategy behind these efforts was to get word to the experts and scholars who would probably be involved in any ultimate sale of the mosaics.
The court held that these steps constituted adequate "due diligence." See Autocephalous Greek-Orthodox Church v. Goldberg (CA-7 1990 ).
Where to Turn After a Theft?
Fortunately, it is easier now than it was in 1979 (when the Republic of Cyprus began searching for the Kanakaria Church mosaics) for an original owner to spread the word about the theft and to try to locate the stolen items (and thus to perform his due diligence). With the Internet revolution, there are a number of well-respected Websites on which one can list missing items and which dealers and potential purchasers can consult to see if art objects, rare books, maps, and manuscripts they are offered might be stolen.
To be sure that it is doing its "due diligence," a museum, archive, or library that has suffered a loss should list its lost or stolen objects on these sites and regularly search them to see if any inquiries about the objects have been made. And it is wise to regularly search eBay and dealer Websites that offer the type of objects that are missing to see if any of the lost works are offered for sale. See (describing how a Civil War buff discovered stolen historical documents for sale on eBay, leading to recoveries for the National Archives and other institutions).
Here are some of the leading Websites for listing stolen and lost art works:
The 
Insuring Against the Risk of Theft
Nothing can really make up for the loss of an institution's unique and irreplaceable cultural property. But a property insurance policy with appropriate policy limits and coverages for special collections can be an affordable way to protect a library or archive from the most serious types of financial loss from theft. Inherent in the process of purchasing an insurance policy is the development of a reasonable risk management (loss control) program covering, for example, security procedures, as well as fire prevention and suppression. See Capron Hannay Levine, Chartis Insurance, "Loss Prevention and Insurance: Best Practices in the Protection of Historical Archives," April 2012, copies of which were distributed at the 2012 Fiesole Retreat, and which will also appear as the Legally Speaking column in ATG, v.24#4, September 2012 issue.
The proper amount of insurance (known as the "policy limit") for a library or archive to purchase depends in large part on how much insurance the institution can afford. But it need not equal the total market value of the entire collection! By definition, rare books and maps are "irreplaceable" but, in the event of a loss, insurance may cover the cost of acquiring a close second or possibly a stateof-the-art security system to avoid the "next time." It is important, however, to consult carefully with the institution's risk manager or broker to make sure that the policy is a "replacement policy" and that it is the correct type of replacement policy.
Insurance premiums are largely marketdriven, but libraries can reduce their own insurance costs to a significant degree by demonstrating a commitment to effective loss control. Some of the appropriate loss control measures for rare books, maps, and manuscripts include the following:
• 
